Section 3. Water rights. (1) All éxistigg~rights to the use of
any waters for any useful or beneficial purpose are hereby
recognized and confirmed.

»

(2) The use of all water that is now or may hereafter be
appropriated for sale, rent, distribution, or other beneficial
use, the right of way over the lands of others for all ditches,
drains, flumes, canals, and aqueducts necessarily used in
connection therewith, and the sites for reservoirs necessary

for collecting and storing water shall be held to be a public use.

(3) All surface, underground, flood, and atmospheric waters
within the boundaries of the state are the property of the state
for the use of its people and are subject to appropriation for

beneficial uses as provided by law. |

(4) The legislature shall provide for the administration,

~ control, and regulation of water rights and shall establish a

‘system of centralized records, in addition to the present
system of local records.
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581 SURFACE WATER AND GROUND WATER

Cross-References

Water Judges, Title 3, ch. 7, part 2.
Duties of water masters, 3-7-311.
Reserved Water Rights Compact Commission, Title 85, ch. 2, part 7.

85-2-232. Availability of temporary preliminary or preliminary decree. (1) (a) The
water judge shall send to the department a copy of a temporary preliminary decree or
preliminary decree issued for a basin.

(b) The water judge shall serve by mail a notice of availability of the temporary preliminary
decree or preliminary decree to each person who has filed a claim of existing right within the
decreed basin or to that person’s successor as documented in the department’s records.

(¢ The water judge shall also serve by mail a notice of availability of the temporary
preliminary decree or preliminary decree to the purchaser under contract for deed, as defined in
70-20-115, of property in connection with which a claim of existing right has been filed within the
decreed basm

(d Inthe Powder River basin, the water Judge shall serve by mail a notice of availability of
the temporary preliminary decree or preliminary decree to each person or to that person’s
successor as documented in the department’s records, who has filed a declaration of an existing
right.

(e) The water judge shall enclose with a notice required under subsections (1)(b) through
(1)(d) an abstract of the disposition of the claimed or declared existing right of a person identified
in this section or that person’s successor as documented in the department’s records.

(® The notice of availability required under this section must also be served upon:

(i) thoseissued or having applied for and not having been denied a permit to beneficially use
water within the decreed basin pursuant to Title 85, chapter 2, part 3;

(ii) those granted a reservation within the decreed basin pursuant to 85-2-316; or

(iil) other interested persons who request service of the notice from the water judge.

(g) When the water court provides notice to claimants of the opportunity to object, it shall
include information explaining the right to appeal a water court decision as provided in
85-2-235.

(2) The clerk or person designated by the water judge to mail the notice shall make a
general certificate of mailing certifying that a copy of the notice has been placed in the United
States mail, postage prepaid, addressed to each party required to be served notice of the
temporary preliminary decree or preliminary decree. The certificate is concluswe evidence of
legal notice of entry of decree.

(3 Notice of the availability of a preliminary decree must also be published at least once
each week for 3 consecutive weeks in at least three newspapers of general circulation that cover
the water division or divisions in which the decreed basin is located. This notice must be provided
before the final decree for the basin is issued. ,

(4) A person may obtain a copy of the temporary preliminary decree or preliminary decree
~upon payment of a fee of $20 or the cost of printing, whichever is greater, to the water judge. The

fee must be deposited in the state general fund.

History: En.Sec. 22, Ch. 697, L. 1979; amd. Sec. 28, Ch. 526, L. 1983; amd. Sec. 2, Ch. 605, L. 1989; amd.
Sec. 1, Ch. 197, L. 1995; amd Sec. 29, Ch. 389, L. 1999; amd. Sec. 5, Ch. 526, L. 2005.
Cross-References

Duties of water masters, 3-7-311.

Service, Rule 4D, M.R.Civ.P. (see Title 25, ch. 20).

Department duties, 85:2:112




85-2-316. State reservation of waters. (1) The state, any political subdivision or agency
of the state, or the United States or any agency of the United States may apply to the department
to acquire a state water reservation for existing or future beneficial uses or to maintain a
minimum flow, level, or quality of water throughout the year or at periods or for a length of time
that the department designates.

(2) (a) Water may be reserved for existing or future beneficial uses in the basin where it is
reserved, as described by the following basins:

@ the Clark Fork River and its tributaries to its confluence with Lake Pend Oreille in
Idaho; ,

(i) the Kootenai River and its tributaries to its confluence with Kootenay Lake in British
Columbia; ’ ,

(iii) the St.Mary River and its tributaries toits confluence with the Oldman River in Alberta;

(iv) the Little Missouri River and its tributaries to its confluence with Lake Sakakawea in
North Dakota; : ‘

(v) the Missouri River and its tributaries to its confluence with the Yellowstone River in
North Dakota; and : '

(vi) the Yellowstone River and its tributaries to its confluence with the Missouri River in
North Dakota. : .

() A state water reservation may be made for an existing or future beneficial use outside
the basin where the diversion occurs only if stored water is not reasonably available for water
leasing under 85-2-141 and the proposed use would occur in a basin designated in subsection
(2)(a). ,

(3) (a) Thedepartment shall adopt rules that are necessary to determine whether or not an
application is correct and complete based on the provisions applicable to issuance of a state
water reservation. The rules must be adopted in compliance with Title 2, chapter 4.

() An applicant shall submit a correct and complete application. The determination of
whether an application is correct and complete must be based on rules adopted under this
subsection (3) that are in effect at the time the application is submitted. The department shall
proceed in accordance with 85-2-302 with regard to any defects in the application. ‘
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603 SURFACE WATER AND GROUND WATER 85-2-316

(©) The application must be made on a form prescribed by the department. The department
shall make the forms available through its offices.

(d) Upon receiving a correct and complete application, the department shall proceed in
accordance with 85-2-307 through 85-2-309. After the hearing provided for in 856-2-309, the
department shall decide whether to reserve the water for the applicant. The department’s costs
of giving notice, holding the hearing, conducting investigations, and making records incurred in
acting upon the application to reserve water, except the cost of salaries of the department’s
personnel, must be paid by the applicant. In addition, a reasonable proportion of the
department’s cost of preparing an environmental analysis must be paid by the applicant unless
waived by the department upon a showing of good cause by the applicant.

(4) (a) Except as provided in 85-20-1401, the department shall issue a state water
reservation if the applicant establishes to the department by a preponderance of evidence:

(i) the purpose of the reservation;

(ii) the need for the reservation;

(iii) the amount of water necessary for the purpose of the reservation;

(iv) that the reservation is in the public interest.

() In determining the public interest under subsection (4)(a)(iv), the department shall
issue a water reservation for withdrawal and transport for use outside the state if the applicant
proves by clear and convincing evidence that: :

d(i) the proposed out-of-state use of water is not contrary to water conservation in Montana;
an

(i) the proposed out-of-state use of water is not otherwise detrimental to the public welfare
of the citizens of Montana.

(© Indetermining whether the applicant has proved by clear-and convincing evidence that
the requirements of subsections (4)(b)(@) and (4)(b)(ii) are met, the department shall consider the
following factors:

(@) - whether there are present or projected water shortages within the state of Montana;

(i) whether the water that is the subject of the application could feasibly be transported to
alleviate water shortages within the state of Montana; :

(iii) the supply and sources of water available to the applicant in the state where the
applicant intends to use the water; and ‘

(@iv) the demands placed on the applicant’s supply in the state where the applicant intends to
use the water. . ,

(d) When applying for a state water reservation to withdraw and transport water for use
outside the state, the applicant shall submit to and comply with the laws of the state of Montana
governing the appropriation, lease, use, and reservation of water.

(6) If the purpose of the state water reservation requires construction of a storage or
diversion facility, the applicant shall establish to the department by a preponderance of evidence
that there will be progress toward completion of the facility and accomplishment of the purpose
with reasonable diligence in accordance with an established plan.

(6) The department shall limit any state water reservations after May 9, 1979, for
maintenance of minimum flow, level, or quality of water that it awards at any point on a stream
or river to a maximum of 50% of the average annual flow of record on gauged streams. Ungauged
streams are not subject to the limit under this subsection.’

() A state water reservation issued under this section has a priority of appropriation
dating from the filing of a correct and complete application with the department.

(8) (a) A person desiring to use water reserved to a conservation district for agricultural
purposes shall make application for the use with the district, and the district, upon approval of
the application, shall inform the department of the approved use and issue the applicant an
authorization for the use. The department shall maintain records of all uses of water reserved to

conservation districts and be responsible, when requested by the districts, for rendering.

technical and administrative assistance within the department’s staffing and budgeting
‘limitations in the preparation and processing of the applications for the conservation districts.
The department shall, within its staffing and budgeting limitations, complete any feasibility
study requested by the districts within 12 months of the time that the request was made. The
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department shall extend the time allowed to develop a plan identifying projects for using a
district’s reservation as long as the conservation district makes a good faith effort, within its
staffing and budget limitations, to develop a plan.

(®) Upon actual application of water to the proposed beneficial use, the authorized user
shall notify the conservation district. The notification must contain a certified statement by a
‘person with experience in the design, construction, or operation of project works for agricultural

purposes describing how the reserved water was put to use. The department or the district may

then inspect the appropriation to determine if it has been completed in substantial accordance
with the authorization. ,

(9) A state water reservation issued under this section may not adversely affect any rights
in existence at that time. The department may issue a state water reservation subject to terms,
conditions, restrictions, and limitations it considers necessary to satisfy the criteria of this
section.

(10) Upon issuing a state water reservation for the purpose of maintaining a minimum flow,
level, or quality of water, the appropriation of water is complete. Except as provided in
85-20-1401, the department shall, periodically but at least once every 10 years, review existing
state water reservations to ensure that the objectives of the reservations are being met. When
the objectives of a state water reservation are not being met, the department may extend,
revoke, or modify the reservation. Any undeveloped water made available as a result of a
revocation or modification under this subsection is available for appropriation by others
pursuant to this part.

(11) Except as provided in 85-20-1401, the department may modify an existing or future
order originally adopted to reserve water for the purpose of maintaining minimum flow, level, or
quality of water, so as to reallocate the state water reservation or portion of the reservation to an
applicant who is a qualified reservant under this section. Reallocation of water reserved
pursuant to a state water reservation may be made by the department following notice and
hearing if the department finds that all or part of the reservation is not required for its purpose
and that the need for the reallocation has been shown by the applicant to outweigh the need
shown by the original reservant. Reallocation of reserved water may not adversely affect the
priority date of the reservation, and the reservation retains its priority date despite reallocation
to a different entity for a different use. The department may not reallocate water reserved under
this section on any stream or river more frequently than once every 5 years.

(12) A reservant may not make a change in a state water reservation under this section,
except as permitted under 85-2-402 and this subsection. If the department approves a change,
the department shall give notice and require the reservant to establish that the criteria in
subsection (4) will be met under the approved change. .

(13) A state water reservation may be transferred to another entity qualified to hold a
reservation under subsection (1). Only the entity holding the reservation may initiate a transfer.
The transfer occurs upon the filing of a water right ownership update form with the department,
together with an affidavit from the entity receiving the reservation establishing that the entity is
a qualified reservant under subsection (1), that the entity agrees to comply with the
requirements of this section and the conditions of the reservation, and that the entity can meet
the objectives of the reservation as granted. If the transfer of a state water reservation involves a
change in an appropriation right, the necessary approvals must be acquired pursuant to
subsection (12). '

(14) This section does not vest the department with the authority to alter a water right that
is not a state water reservation.

(15) The department shall undertake a program to educate the public, other state agencies,
and political subdivisions of the state as to the benefits of the state water reservation process and
the procedures to be followed to secure the reservation of water. The department shall provide
technical assistance to other state agencies and political subdivisions in applying for
reservations under this section.

(16) Water reserved under this section is not subject to the state water leasing program

established under 85-2-141.
History: En.Sec. 26, Ch. 452, L. 1973; amd. Sec. 11, Ch. 485, L. 1975; amd. Sec. 7, Ch. 416, L. 1977; R.C.M.
1947, 89-890; amd. Sec. 1, Ch. 689, L. 1979; amd. Sec. 1, Ch. 186, L. 1981; amd. Sec. 6, Ch. 357, L. 1981; amd. Sec.
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85-2-702. Negotiation with Indian tribes. (1) The reserved water rights compact
commission, created by 2-15-212, may negotiate with the Indian tribes or their authorized
representatives jointly or severally to conclude compacts authorized under 85-2-701. Compact
proceedings must be commenced by the commission. The commission shall serve by certified
mail directed to the governing body of each tribe a written request for the initiation of
negotiations under this part and a request for the designation of an authorized representative of
the tribe to conduct compact negotiations. Compact negotiations commence upon receipt of the
written designation from the governing body of a tribe. '

(2) When the compact commission and the Indian tribes or their authorized representatives
have agreed to a compact, they shall sign a copy and file an original copy with the department of
state of the United States of America and copies with the secretary of state of Montana and with
the governing body for the tribe involved. The compact is effective and binding upon all parties
upon ratification by the legislature of Montana and any affected tribal governing body, and
approval by the appropriate federal authority. o

(3) Upon its ratification by the Montana legislature and the tribe, the terms of a compact
must be included in the preliminary decree as provided by 85-2-231, and unless an objection to
the compact is sustained under 85-2-283, the terms of the compact must be included in the final
decree without alteration. However, if approval of the state legislature and the tribe has not been
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accomplished by July 1, 2013, all Indian vclaims for reserved water rights that h ,
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History: En.Sec. 27,Ch. 697,L.1979; amd. Sec. 8,Ch. 268,L.1981; amd. Sec. 6, Ch. 667, L. 1985; amd. Sec,

2,Ch. H 5 ;
Sach ,8(53%13., 11?8276::111 Sec. 3, Ch. 784, L. 1991; amd. Sec. 2,Ch. 44,»L. 1997; amd. Sec. 2, Ch. 103, L. 2003; amd.

Compiler’s Comments
2009 Amendment: Chapter 5in (3) in second sentence near middle extended : -
8 ( a 1 date fi
duly 1, 2013, and at end before “months” substituted “24” for “6”. Amendment eﬁ‘gc‘:;li‘g‘éwl"ebrt:a:ym?ggl(};og 2009, o
Cross-l}eferences ’ .
dJurisdiction on Indian lands, Title 2, ch. 1, part 3. |
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